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STAFF REPORT 

 

ZONING TEXT AMENDMENT: 

 

A proposed text amendment to the Sussex County Zoning Ordinance, 

specifically Article II, Division 2. Nonconforming Uses to amend regulations 

regarding nonconforming uses generally, and to add repair and maintenance, 

as well as amendments related to restoration or replacement, and to authorize 

the granting of special exceptions regarding restoration or replacement; and 

Division 4. Board of Zoning Appeals, which includes technical cleanups, to 

include amendments to Section 34-126 to explain purpose and procedure of 

the Board of Zoning Appeals and Sections 34-129, 34-130, and 34-131 are 

deleted. 

 

BACKGROUND: 

 

During the comprehensive review of the Zoning Ordinance by the Planning 

Commission, changes were recommended pertaining to regulations regarding 

Division 2. Nonconforming Uses and Division 4. Board of Zoning Appeals to 

specify circumstances and conditions under which nonconforming buildings, 

structures, and uses shall be permitted to continue.  Specifically, changes were 

recommended as follows: 

 

1) Provisions to allow structural changes to a nonconforming use of land or a 

building that may have been changed to another nonconforming use of the 

same, or of a lesser intensity in the same zoning district, provided that in 

the opinion of the zoning administrator, the change will not increase the 

intensity of the use.  

2) Provisions were added to allow minor alterations, cosmetic modifications, 

interior renovations, enlargements or structural alterations, if the alteration 

or enlargement complies with the current provisions of the zoning 

ordinance, and/or may be expanded vertically provided that it remains in 

the same footprint. 

3) Provisions to all improvements to a nonconforming use or structure for the 

sole purpose of accessibility or public safety when such improvements are 

necessitated by a local, state, or federal law. 
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4) Provisions to allow the Zoning Administrator the authority to approve a 

nonconforming residence destroyed or damaged in any manner to be 

replaced in its current construction footprint without a variance provided 

that the structure has not been abandoned for a period longer than two 

years. 

5) Provisions to allow the Board of Zoning Appeals (BZA) the authority to 

consider a special exception if a residence has been abandoned for a period 

longer than two years. 

6) Other minor technical cleanups. 

 

APPLICATION: 

 

The noted amendments to Division 2. Nonconforming Uses and Division 4. 

Board of Zoning Appeals were recommended by the Planning Commission 

for approval in April 2025 to the Board of Supervisors as part of a 

comprehensive amendment to the Sussex County Zoning Ordinance.  

However, due to the Board’s schedule, the comprehensive amendment has not 

moved forward.   

 

In order to assist James River Equipment, a legal nonconforming commercial 

use in the General Agricultural (A-1) District, staff has been requested to 

move the nonconforming use provisions forward separately to assist in the 

approval of a minor amendment that would fall under item #1 listed above.  

Specifically, James River Equipment desires to make a minor expansion to 

add an employee bathroom and shower facility to the existing structure. 

 

Also unrelated to James River Equipment, earlier this year a house completely 

destroyed by fire was required to get a variance to rebuild.  It was expressed 

by the Planning Commission and Board of Zoning Appeals that replacement 

under these circumstance be allowed “by-right” in the future.  Staff has 

included provisions that fall under items #4 and #5 to allow a residence to be 

reconstructed provided it has not been abandoned for a period not longer than 

2 years.  If a residence has been abandoned for a period longer than 2 years, a 

Special Exception may be granted by the Board of Zoning Appeals. 

 

Staff recommended the distinction in this instance based upon some structures 

having been abandoned for decades, for example, that may be very close to 

existing roadways or have other circumstances which may require special 
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consideration.  Therefore, a blanket approval to rebuild all nonconforming 

residential structures was not advisable. 

 

Likewise, staff has revised Division 4. Board of Zoning Appeals to provide 

authority to approve Special Exceptions, and included changes to clarify 

procedural requirements for all applications under the authority of the BZA. 

 

STAFF RECOMMENDATION: 

 

 Staff recommends approval. 

 

PLANNING COMMISSION RECOMMENDATION: 

 

At its June 1, 2026 meeting, the Planning Commission voted 6–0 to 

recommend approval of Zoning Text Amendment #2026‑02 to the Board of 

Supervisors. 

 

 

ATTACHMENTS: 

 

 Proposed Ordinance Amendment(s) 



AN ORDINANCE TO AMEND THE ZONING ORDINANCE OF SUSSEX COUNTY, VIRGINIA, 

CONCERNING NONCONFORMING USES 
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WHEREAS, Section 15.2-2204 et. Seq. Of the Code of Virginia (1950, as amended) establishes 

that any locality may, by ordinance, establish regulations on zoning and planning; and 

WHEREAS, the Sussex County Board of Supervisors have determined that it is in the best 
interest of public health, safety, and general welfare to amend and update regulations related 
to nonconforming uses. 

NOW, THEREFORE, BE IT ORDAINED, by the Board of Supervisors of Sussex County, Virginia, 
after public notice, public hearing, and consideration of the best interests of the public health, 
safety, and welfare, that the Zoning Ordinance of the County of Sussex, Virginia, shall be 
amended, as follows: 

 

ARTICLE II. ADMINISTRATION AND ENFORCEMENT 

DIVISION 2. NONCONFORMING USES 

Sec. 34-65. Continuation. 

(a) Any lawful use, building or structure existing at the time of enactment of the ordinance from which this 
chapter is derived, may be continued, as herein provided, even though such use, building or structure may 
not conform with the provisions of this chapter for the district in which it is located.  

(b) The purpose of this section is to restrict nonconforming buildings, structures, and uses, and to specify those 
circumstances and conditions under which such nonconforming buildings, structures, and uses shall be 
permitted to continue.  Any lawfully established single-family dwelling existing at the time of the adoption of 
the ordinance from which this chapter is derived shall not be considered a nonconforming use.  

(c) Whenever the boundaries of a district are changed, any uses of land or buildings, which become 
nonconforming as a result of such changes shall become subject to the provisions of this section.  A change in 
occupancy or ownership shall not affect such right to continue such use, building or structure.  

(d) If any nonconforming uses of land or buildings, which become nonconforming as a result of such changes 
(structure or activity) is discontinued for a period existing two yearsafter the enactment of the ordinance 
from which this chapter is derived, it shall be deemed abandoned, and subsequent use shall conform to the 
requirements of this chapter. Otherwise, such uses shall continue only at their then intensity. 

(e) No nonconconforming uses of land or buildings shall be enlarged, extended, reconstructed or structurally 
altered; and no nonconforming use may be expanded to any other area whether on the same lot or any 
other lot which is not properly zoned to permit such nonconforming use except as provided for in this 
section, and as follows: 

(1) If no structural alterations are made, aA nonconforming use of land or a buildinsg may be changed to 
another nonconforming use of the same, or of a lesser intensity in the same zoning districtnew restricted 
classification under which the nonconforming use would be classified under the current provisions of this 
chapter.  No structural changes or improvements shall be made that, in the opinion of the zoning 
administrator, will increase the intensity of the use. Whenever a nonconforming use of land or buildings has 
been changed to a more restricted use, or to a conforming use, such use shall not, thereafter, be changed to 
a less restricted use.  
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(f) Temporary, seasonal, nonconforming uses that have been in continual operation for a period of two years or 
more prior to the effective date of the ordinance from which this chapter is derived are excluded from the 
provisions of this chapter.  

 

(g) The burden of proof for determining nonconforming status shall be with the applicant. 

(Code 1991, § 16-226; Ord. of 11-18-1988, § 10-1) 

Sec. 34-66. Changes in district boundaries. 

Whenever the boundaries of a district are changed, any uses of land or buildings which become 
nonconforming as a result of such change shall become subject to the provisions of this division.  

(Code 1991, § 16-227; Ord. of 11-18-1988, § 10-3) 

Sec. 34-67. Repairs and maintenanceExpansion or enlargement. 

(a) A nonconforming structure may be repaired, provided that, in the opinion of the zoning administrator, such 
repair constitutes only routine maintenance necessary to keep the structure in the same general condition it 
was in when it originally became nonconformingto be extended or enlarged shall conform with the provision 
of this chapter.  

(b) Minor alterations, cosmectic modifications, interior renovations and similar changes for nonconforming uses 
or structures may be permitted, subject to the following standardsA nonconforming activity may be 
extended throughout any part of a structure which was arranged or designed for such activity at the time of 
enactment of the ordinance from which this chapter is derived. 

(1) Any building or structure that is conforming as to use, but is nonconforming as to the requirements of this 
chapter, including floor area, lot, yard, road frontage, setback, parking, loading spaces, fences, signs or height 
requirements, may be enlarged or structurally altered, if the alteration or enlargement complies with this 
chapter, except that the structure may be expanded vertically provided that it remains in the same footprint. 

(2) A nonconforming single-family detached dwelling may not be expanded, except as provided for in this 
article.  In addition, new or expanded detached residential accessory structures or uses (such as a storage 
shed, garage, swimming pool, etc.) may be permitted subject to the provisions of this chapter.  Expansion of 
the dwelling and new or expanded detached accessory structures and uses shall meet all current zoning 
requirements, including height, yard and setbacks, for the zoning district in which they are located.  In no 
case shall a nonconforming single-family detached dwelling be modified to accommodate additional dwelling 
units.   

(c) Such construction shall meet all current use requirements for the zoning district assigned by the zoning 
administrator as a part of the nonconforming use verification process. 

(d) Improvements may be made to a nonconforming use or structure for the sole purpose of accessibility or 
public safety when such improvements are necessitated by a local, state, or federal law.  Such improvements 
may be approved by the zoning administrator. 

  

(Code 1991, § 16-228; Ord. of 11-18-1988, § 10-4) 
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Sec. 34-68. Nonconforming lots. 

Any lot of record as of November 15, 2007, which is less in area or width than the minimum required by this 
chapter, may be used for a permitted use of the district in which it is located provided the setback provisions of 
the zoning district in which it is located can be met.  

(Code 1991, § 16-229; Ord. of 11-18-1988) 

Sec. 34-69. Restoration or replacement. 

(a) If a nonconforming activity is destroyed or damaged in any manner, to the extent that the cost of restoration 
to its condition before the occurrence shall exceed 50 percent of the cost of reconstructing the entire activity 
or structure, it shall be restored only upon the issuance of a special use permit by the zoning administrator, 
with approval of the board of zoning appeals.  

(b) If a nonconforming structure is destroyed or damaged in any manner, it may be replaced in its current 
construction footprint without a variance provided that the structure has not been abandoned for a period 
longer than two years.  If the structure has been abandoned for a period longer than two yearsto the extent 
that the cost of restoration to its condition before the occurrence shall exceed 75 percent of the cost of 
reconstruction the entire structure, it shall be restored only upon the issuance of a special exceptionuse 
permit by the zoning administrator, with approval of the board of zoning appeals; provided, however, that:  

(1) The owner of any residential or commercial building damaged or destroyed by a natural disaster or 
other act of God to repair, rebuild, or replace such building to eliminate or reduce the nonconforming 
features to the extent possible, without the need to obtain a variance. If such building is damaged 
greater than 50 percent and cannot be repaired, rebuilt or replaced except to restore it to its original 
nonconforming condition, the owner shall have the right to do so. The owner shall apply for a building 
permit and any work done to repair, rebuild or replace such building shall be in compliance with the 
provisions of the Uniform Statewide Building Code and any work done to repair, rebuild or replace such 
building shall be in compliance with the provisions of the local floodplain regulations adopted as a 
condition of participation in the National Flood Insurance Program. Unless such building is repaired, 
rebuilt or replaced within two years of the date of the natural disaster or other act of God, such 
building shall only be repaired, rebuilt or replaced in accordance with the provisions of this chapter. 
However, if the nonconforming building is in an area under a federal disaster declaration and the 
building has been damaged or destroyed as a direct result of conditions that gave rise to the 
declaration, then there shall be an additional two years for the building to be repaired, rebuilt or 
replaced as otherwise provided in this subsection. For purposes of this section, the term "act of God" 
shall include any natural disaster or phenomena, including a hurricane, tornado, storm, flood, high 
water, wind-driven water, tidal wave, earthquake or fire caused by lightning or wildfire. For purposes 
of this section, owners of property damaged by an accidental fire have the same rights to rebuild such 
property as if it were damaged by an act of God. Nothing herein shall be construed to enable the 
property owner to commit an arson under Code of Virginia, § 18.2-77 or 18.2-80, and obtain vested 
rights under this subsection.  

(2) An owner of real property shall be permitted to replace an existing on-site sewage system for any 
existing building in the same general location on the property even if a new on-site sewage system 
would not otherwise be permitted in that location, unless access to a public sanitary sewer is available 
to the property. If access to a sanitary sewer system is available, then the connection to such system 
shall be required. Any new on-site system shall be installed in compliance with applicable regulations 
of the state department of health in effect at the time of the installation.  
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(3) Nothing in this section shall be construed to prevent the landowner or homeowner from removing a 
valid nonconforming manufactured home from a mobile or manufactured home park and replacing 
that home with another comparable manufactured home that meets the current HUD Manufactured 
Housing Code. In such mobile or manufactured home park, a single-section home may replace a single-
section home and a multi-section home may replace a multi-section home. The owner of a valid 
nonconforming mobile or manufactured home not located in a mobile or manufactured home park 
may replace that home with a newer manufactured home, either single- or multi-section, that meets 
the current HUD manufactured housing code. Any such replacement home shall retain the valid 
nonconforming status of the prior home.  

(c) In approving such a permit, the board of zoning appeals shall consider the stated purpose of establishing the 
zoning district in which the structure is located, the uses in the area immediately surrounding the structure in 
question, particularly the other nonconforming uses and the hardship which would result from a denial of 
the special exception. The exception shall include conditions as to the time within which the repair or 
restoration must be started and completed and may contain any other conditions regarding the repair and 
restoration which, in the opinion of the board of zoning appeals, shall be necessary to carry out the intent of 
this section and the chapter.  

(d) The cost of land or any factors other than the cost of the structure are excluded in the determination of cost 
of the restoration for any structure or activity devoted to a nonconforming use.  

(Code 1991, § 16-230; Ord. of 11-18-1988, § 10-6) 

State law reference(s)—Similar provisions, Code of Virginia, § 15.2-2307.  

Secs. 34-70—34-96. Reserved. 
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WHEREAS, Section 15.2-2204 et. Seq. Of the Code of Virginia (1950, as amended) establishes 

that any locality may, by ordinance, establish regulations on zoning and planning; and 

WHEREAS, the Sussex County Board of Supervisors have determined that it is in the best 
interest of public health, safety, and general welfare to amend and update regulations related 
to powers and duties of the Board of Zoning Appeals. 

NOW, THEREFORE, BE IT ORDAINED, by the Board of Supervisors of Sussex County, Virginia, 
after public notice, public hearing, and consideration of the best interests of the public health, 
safety, and welfare, that the Zoning Ordinance of the County of Sussex, Virginia, shall be 
amended, as follows: 

 

ARTICLE II. ADMINISTRATION AND ENFORCEMENT 

DIVISION 4. BOARD OF ZONING APPEALS 

Sec. 34-126. Board of zoning appeals. 

(a) The board of zoning appeals shall consist of five residents of the county. The circuit court shall be notified at 
least 30 days in advance of the expiration of any term of office and if any vacancy occurs. Appointments to 
fill vacancies shall be only for the unexpired portion of the termtime. Members may be reappointed to 
succeed themselves. Members of the board shall hold no other public office in the county. A member whose 
term expires shall continue to serve until his successor is appointed and qualifies. Members of the board may 
receive such compensation as may be authorized by the board of supervisors.  

(b) The terms of office shall be for five years. One of the five members may be an active member of the planning 
commission.  

(c) The board of zoning appeals shall adopt such rules and regulations as it may consider necessary. 

(dc) Any board member may be removed for malfeasance, misfeasance or nonfeasance in office, or for other just 
cause, by the court which appointed him, after a hearing held after at least 15 days' notice.  

(ed) With the exception of its secretary, the board shall elect from its own membership its officers, who shall 
serve annual terms, as such, and may succeed themselves.  

(f) The secretary of the board of zoning appeals shall notify the court at least thirty (30) days in advance of the 
expiration of any term of office, and shall also notify the court promptly if any vacancy occurs.  A member 
whose term expires shall continue to serve until his successor is appointed and qualifies. 

(g) The meetings of the board shall be held at the call of its chairman, or at such time as a quorum of the board 
may determine.  

(h) All meetings of the board shall be open to the public.  

(i) For the conduct of the hearing and the taking of any action, the quorum shall not be less than a majority of 
all the members of the board.  The board may make, alter and rescind rules and forms for its procedures, 
consistent with the ordinances of the County of Sussex and the general laws of the Commonwealth of 
Virginia.  The board shall keep a full public record of its proceeds and shall submit a report of its activities to 
the governing body at least once each year.  
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(j) The board by resolution may fix a schedule of regular meetings, and may also fix the day or days to which 
any meeting shall be continued if the chairman, or vice-chairman if the chairman is unable to act, finds and 
declares that weather or other conditions are such that it is hazardous for members to attend the meeting. 
Such finding shall be communicated to the members and the press as promptly as possible. All hearings and 
other matters previously advertised for such meeting in accordance with Code of Virginia, § 15.2-2312 shall 
be conducted at the continued meeting and no further advertisement is required.  

(Code 1991, § 16-246; Ord. of 11-18-1988, § 11-1) 

Sec. 34-127. Powers and duties of board of zoning appeals. 

(a) The board of zoning appeals shall have the following powers and duties:  

(1) To hear and decide appeals from any order, requirement, decision or determination made by an 
administrative officer in the administration or enforcement of this chapter. The decision on such 
appeal shall be based on the board's judgment of whether the administrative officer was correct. The 
board shall consider the purpose and intent of any applicable ordinances, laws and regulations in 
making its decision.  

(2) To authorize upon appeal or original application in specific cases such variances as set forth in Code of 
Virginia, § 15.2-2201 from the terms of this chapter as will not be contrary to the public interest, when, 
owing to special conditions a literal enforcement of the provisions will result in unnecessary hardship; 
provided that the spirit of this chapter shall be observed and substantial justice done, as follows:  

a. When a property owner can show that his property was acquired in good faith, and where by 
reason of the exceptional narrowness, shallowness, size or shape of a specific piece of property 
on November 18, 1988, or where by reason of exceptional topographic conditions or other 
extraordinary situation or condition of such piece of property, or of the condition, situation or 
development of property immediately adjacent thereto, the strict application of the terms of this 
chapter would effectively prohibit or unreasonably restrict the utilization of the property, or 
where the board is satisfied, upon the evidence heard by it, that the granting of such variance will 
alleviate a clearly demonstrable hardship approaching confiscation, as distinguished from a 
special privilege or convenience sought by the applicant, provided that all variances shall be in 
harmony with the intended spirit and purpose of this chapter.  

b. No such variance shall be authorized by the board unless it finds:  

1. That the strict application of this chapter would produce undue hardship relating to the 
property.  

2. That such hardship is not shared generally by other properties in the same zoning district 
and the same vicinity.  

3. That the authorization of such variance will not be of substantial detriment to adjacent 
property and that the character of the district will not be changed by the granting of the 
variance.  

c. No such variance shall be authorized except after notice and hearing as required by Code of 
Virginia, § 15.2-2204. However, when giving any required notice to the owners, their agents or 
the occupants of abutting property and property immediately across the street or road from the 
property affected, the board may give such notice by first class mail rather than by registered or 
certified mail.  
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d. No variance shall be authorized unless the board finds that the condition or situation of the 
property concerned is not of so general or recurring a nature as to make reasonably practicable 
the formulation of a general regulation to be adopted as an amendment to this chapter.  

e. In authorizing a variance the board may impose such conditions regarding the location, character 
and other features of the proposed structure or use as it may deem necessary in the public 
interest, and may require a guarantee or bond to ensure that the conditions imposed are being 
and will continue to be complied with. Notwithstanding any other provision of law, the property 
upon which a property owner has been granted a variance shall be treated as conforming for all 
purposes under state law and ordinance; however, the structure permitted by the variance may 
not be expanded unless the expansion is within an area of the site or part of the structure for 
which no variance is required under this division. Where the expansion is proposed within an 
area of the site or part of the structure for which a variance is required, the approval of an 
additional variance shall be required.  

(3) To hear and decide appeals from the decision of the zoning administrator. No such appeal shall be 
heard except after notice and hearing as provided by Code of Virginia, § 15.2-2204. However, when 
giving any required notice to the owners, their agents or the occupants of abutting property and 
property immediately across the street or road from the property affected, the board may give such 
notice by first class mail rather than by registered or certified mail.  

(4) To hear and decide applications for interpretation of the district map where there is any uncertainty as 
to the location of a district boundary. After notice to the owners of the property affected by any such 
question, and after public hearing with notice as required by Code of Virginia, § 15.2-2204, the board 
may interpret the map in such way as to carry out the intent and purpose of this chapter for the 
particular section of district in question. However, when giving any required notice to the owners, their 
agents or the occupants of abutting property and property immediately across the street or road from 
the property affected, the board may give such notice by first class mail rather than by registered or 
certified mail. The board shall not have the power to change substantially the locations of district 
boundaries as established by ordinance.  

(5) To hear and decide applications for such special exceptions as may be authorized in this chapter. The 
board may impose such conditions relating to the use provided for in the authorized special exceptions 
for which a permit is granted as it may deem necessary in the public interest and may require a 
guarantee or bond to ensure that the conditions imposed are being and will continue to be complied 
with. No such special exception may be granted except after notice and hearing as provided by Code of 
Virginia, § 15.2-2204. However, when giving any required notice to the owners, their agents or the 
occupants of abutting property and property immediately across the street or road from the property 
affected, the board may give such notice by first class mail rather than by registered or certified mail.  

(6) To revoke a special exception previously granted by the board of zoning appeals if the board 
determines that there has not been compliance with the terms or conditions of the permit. No special 
exception may be revoked except after notice and hearing as provided by Code of Virginia, § 15.2-
2204. However, when giving any required notice to the owners, their agents or the occupants of 
abutting property and property immediately across the street or road from the property affected, the 
board may give such notice by first class mail rather than by registered or certified mail.  

(b) No provision of this section shall be construed as granting any board the power to rezone property or to base 
board decisions on the merits of the purpose and intent of ordinances duly adopted by the board of 
supervisors.  

(c) The board by resolution may fix a schedule of regular meetings, and may also fix the day or days to which 
any meeting shall be continued if the chairman, or vice-chairman if the chairman is unable to act, finds and 
declares that weather or other conditions are such that it is hazardous for members to attend the meeting. 
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Such finding shall be communicated to the members and the press as promptly as possible. All hearings and 
other matters previously advertised for such meeting in accordance with Code of Virginia, § 15.2-2312 shall 
be conducted at the continued meeting and no further advertisement is required.  

(Code 1991, § 16-247; Ord. of 11-18-1988, § 11-2) 

State law reference(s)—Similar provisions, Code of Virginia, § 15.2-2309; provisions for variances and special 
authorized, Code of Virginia, § 15.2-2296(A)(1).  

Sec. 34-127. Powers and duties of board of zoning appeals. 

(a) The board of zoning appeals shall have the following powers and duties:  

(1) To hear and decide appeals from any order, requirement, decision or determination made by an 
administrative officer in the administration or enforcement of this chapter. The decision on such 
appeal shall be based on the board's judgment of whether the administrative officer was correct. The 
board shall consider the purpose and intent of any applicable ordinances, laws and regulations in 
making its decision.  

(2) To authorize upon appeal or original application in specific cases such variances as set forth in Code of 
Virginia, § 15.2-2201 from the terms of this chapter as will not be contrary to the public interest, when, 
owing to special conditions a literal enforcement of the provisions will result in unnecessary hardship; 
provided that the spirit of this chapter shall be observed and substantial justice done, as follows:  

a. When a property owner can show that his property was acquired in good faith, and where by 
reason of the exceptional narrowness, shallowness, size or shape of a specific piece of property 
on November 18, 1988, or where by reason of exceptional topographic conditions or other 
extraordinary situation or condition of such piece of property, or of the condition, situation or 
development of property immediately adjacent thereto, the strict application of the terms of this 
chapter would effectively prohibit or unreasonably restrict the utilization of the property, or 
where the board is satisfied, upon the evidence heard by it, that the granting of such variance will 
alleviate a clearly demonstrable hardship approaching confiscation, as distinguished from a 
special privilege or convenience sought by the applicant, provided that all variances shall be in 
harmony with the intended spirit and purpose of this chapter.  

b. No such variance shall be authorized by the board unless it finds:  

1. That the strict application of this chapter would produce undue hardship relating to the 
property.  

2. That such hardship is not shared generally by other properties in the same zoning district 
and the same vicinity.  

3. That the authorization of such variance will not be of substantial detriment to adjacent 
property and that the character of the district will not be changed by the granting of the 
variance.  

c. No such variance shall be authorized except after notice and hearing as required by Code of 
Virginia, § 15.2-2204. However, when giving any required notice to the owners, their agents or 
the occupants of abutting property and property immediately across the street or road from the 
property affected, the board may give such notice by first class mail rather than by registered or 
certified mail.  

d. No variance shall be authorized unless the board finds that the condition or situation of the 
property concerned is not of so general or recurring a nature as to make reasonably practicable 
the formulation of a general regulation to be adopted as an amendment to this chapter.  
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e. In authorizing a variance the board may impose such conditions regarding the location, character 
and other features of the proposed structure or use as it may deem necessary in the public 
interest, and may require a guarantee or bond to ensure that the conditions imposed are being 
and will continue to be complied with. Notwithstanding any other provision of law, the property 
upon which a property owner has been granted a variance shall be treated as conforming for all 
purposes under state law and ordinance; however, the structure permitted by the variance may 
not be expanded unless the expansion is within an area of the site or part of the structure for 
which no variance is required under this division. Where the expansion is proposed within an 
area of the site or part of the structure for which a variance is required, the approval of an 
additional variance shall be required.  

(3) To hear and decide appeals from the decision of the zoning administrator. No such appeal shall be 
heard except after notice and hearing as provided by Code of Virginia, § 15.2-2204. However, when 
giving any required notice to the owners, their agents or the occupants of abutting property and 
property immediately across the street or road from the property affected, the board may give such 
notice by first class mail rather than by registered or certified mail.  

(4) To hear and decide applications for interpretation of the district map where there is any uncertainty as 
to the location of a district boundary. After notice to the owners of the property affected by any such 
question, and after public hearing with notice as required by Code of Virginia, § 15.2-2204, the board 
may interpret the map in such way as to carry out the intent and purpose of this chapter for the 
particular section of district in question. However, when giving any required notice to the owners, their 
agents or the occupants of abutting property and property immediately across the street or road from 
the property affected, the board may give such notice by first class mail rather than by registered or 
certified mail. The board shall not have the power to change substantially the locations of district 
boundaries as established by ordinance.  

(5) To hear and decide applications for such special exceptions as may be authorized in this chapter. The 
board may impose such conditions relating to the use provided for in the authorized special exceptions 
for which a permit is granted as it may deem necessary in the public interest and may require a 
guarantee or bond to ensure that the conditions imposed are being and will continue to be complied 
with. No such special exception may be granted except after notice and hearing as provided by Code of 
Virginia, § 15.2-2204. However, when giving any required notice to the owners, their agents or the 
occupants of abutting property and property immediately across the street or road from the property 
affected, the board may give such notice by first class mail rather than by registered or certified mail.  

(6) To revoke a special exception previously granted by the board of zoning appeals if the board 
determines that there has not been compliance with the terms or conditions of the permit. No special 
exception may be revoked except after notice and hearing as provided by Code of Virginia, § 15.2-
2204. However, when giving any required notice to the owners, their agents or the occupants of 
abutting property and property immediately across the street or road from the property affected, the 
board may give such notice by first class mail rather than by registered or certified mail.  

(b) No provision of this section shall be construed as granting any board the power to rezone property or to base 
board decisions on the merits of the purpose and intent of ordinances duly adopted by the board of 
supervisors.  

(c) The board by resolution may fix a schedule of regular meetings, and may also fix the day or days to which 
any meeting shall be continued if the chairman, or vice-chairman if the chairman is unable to act, finds and 
declares that weather or other conditions are such that it is hazardous for members to attend the meeting. 
Such finding shall be communicated to the members and the press as promptly as possible. All hearings and 
other matters previously advertised for such meeting in accordance with Code of Virginia, § 15.2-2312 shall 
be conducted at the continued meeting and no further advertisement is required.  
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(Code 1991, § 16-247; Ord. of 11-18-1988, § 11-2) 

State law reference(s)—Similar provisions, Code of Virginia, § 15.2-2309; provisions for variances and special 
authorized, Code of Virginia, § 15.2-2296(A)(1).  

Sec. 34-128. Rules and regulations. 

(a) The board of zoning appeals shall adopt such rules and regulations as it may consider necessary.  

(b) The meetings of the board shall be held at the call of its chairman, or at such time as a quorum of the board 
may determine.  

(c) All meetings of the board shall be open to the public.  

(d) A quorum shall be at least three members.  

(e) A favorable vote of three members of the board shall be necessary to reverse any order, requirement, 
decision or determination of any administrative official, or to decide in favor of the applicant, or any matter 
upon which the board is required to pass.  

(Code 1991, § 16-248; Ord. of 11-18-1988, § 11-3) 

Sec. 34-129. Appeals to board. 

(a) An appeal to the board may be taken by any person aggrieved or by any officer, department, board or 
bureau of the county affected by any decision of the zoning administrator, or from any order, requirement, 
decision or determination made by any other administrative officer in the administration or enforcement of 
this chapter or any modification of zoning requirements pursuant to Code of Virginia, § 15.2-2286. Any 
written notice of a zoning violation or a written order of the zoning administrator dated on, shall include a 
statement informing the recipient that he may have a right to appeal the notice of a zoning violation or a 
written order within 30 days in accordance with this section, and that the decision shall be final and un-
appealable if not appealed within 30 days. The zoning violation or written order shall include the applicable 
appeal fee and a reference to where additional information may be obtained regarding the filing of an 
appeal. The appeal period shall not commence until the statement is given. A written notice of a zoning 
violation or a written order of the zoning administrator that includes such statement sent by registered or 
certified mail to, or posted at, the last known address of the property owner as shown on the current real 
estate tax assessment books or current real estate tax assessment records shall be deemed sufficient notice 
to the property owner and shall satisfy the notice requirements of this section. Such appeal shall be taken 
within 30 days after the decision appealed from by filing with the zoning administrator, and with the board, a 
notice of appeal specifying the grounds thereof. The zoning administrator shall forthwith transmit to the 
board all the papers constituting the record upon which the action appealed from, was taken. The fee for 
filing an appeal shall not exceed the costs of advertising the appeal for public hearing and reasonable costs. A 
decision by the board on an appeal taken pursuant to this section shall be binding upon the owner of the 
property which is the subject of such appeal only if the owner of such property has been provided notice of 
the zoning violation or written order of the zoning administrator in accordance with this section. The owner's 
actual notice of such notice of zoning violation or written order or active participation in the appeal hearing 
shall waive the owner's right to challenge the validity of the board's decision due to failure of the owner to 
receive the notice of zoning violation or written order. If the county has imposed civil penalties for violations 
of this chapter, any such civil penalty shall not be assessed by a court having jurisdiction during the pendency 
of the 30-day appeal period.  

(b) An appeal shall stay all proceedings in furtherance of the action appealed from, unless the zoning 
administrator certifies to the board that by reason of facts stated in the certificate a stay would in his opinion 
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cause imminent peril to life or property, in which case proceedings shall not be stayed otherwise than by a 
restraining order granted by the board or a court of record, on application and on notice to the zoning 
administrator and for good cause shown.  

(c) In no event shall a written order, requirement, decision or determination made by the zoning administrator 
or other administrative officer be subject to change, modification or reversal by the zoning administrator or 
other administrative officer after 60 days have elapsed from the date of the written order, requirement, 
decision or determination where the person aggrieved has materially changed his position in good faith 
reliance on the action of the zoning administrator or other administrative officer unless it is proven that such 
written order, requirement, decision or determination was obtained through malfeasance of the zoning 
administrator or other administrative officer or through fraud. The 60-day limitation period shall not apply in 
any case where, with the concurrence of the county attorney, modification is required to correct clerical 
errors.  

(d) In any appeal taken pursuant to this section, if the board's attempt to reach a decision results in a tie vote, 
the matter may be carried over until the next scheduled meeting at the request of the person filing the 
appeal.  

(Code 1991, § 16-249; Ord. of 11-18-1988, § 11-4) 

State law reference(s)—Similar provisions, Code of Virginia, § 15.2-2311.  

Sec. 34-130. Appeal procedure. 

(a) Appeals shall be mailed to the board of zoning appeals, in care of the zoning administrator, and a copy of the 
appeal mailed to the secretary of the planning commission. A third copy shall be mailed to the individual, 
official, department or agency concerned, if any.  

(b) Appeals requiring an advertised public hearing shall be accompanied by a certified check, payable to the 
treasurer.  

(Code 1991, § 16-250; Ord. of 11-18-1988, § 11-5) 

Sec. 34-131. Public hearing. 

The board shall fix a reasonable time for the hearing of an application or appeal, give public notice thereof, 
as well as due notice to the parties in interest, and decide the same within 90 days of the filing of the application 
or appeal. In exercising its powers, the board may reverse or affirm, wholly or partly, or may modify an order, 
requirement, decision or determination appealed from. The concurring vote of a majority of the membership of 
the board shall be necessary to reverse any order, requirements, decision or determination of an administrative 
officer, or to decide in favor of the applicant or any matter upon which it is required to pass under this chapter, or 
to effect any variance from this chapter. The board shall keep minutes of its proceedings and other official actions 
which shall be filed in the office of the board and shall be public records. The chairman of the board, or in his 
absence the acting chairman, may administer oath and compel the attendance of witnesses.  

(Code 1991, § 16-251; Ord. of 11-18-1988, § 11-6) 

Sec. 34-12832. Decision of board. 

(a) Any person or persons jointly or severally aggrieved by any decision of the board of zoning appeals, or any 
taxpayer or any officer, department, board of bureau of the county may present to the circuit court of the 
county a petition that shall be styled "In Re: [date] Decision of the Board of Zoning Appeals of Sussex County" 
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specifying the grounds on which aggrieved within 30 days after the filing of the decision in the office of the 
board.  

(b) Upon the presentation of such petition, the court shall allow a writ of certiorari to review the decision of the 
board of zoning appeals and shall prescribe therein the time within which a return thereto must be made 
and served upon the realtor's attorney, which shall not be less than ten days and may be extended by the 
court. The allowance of the writ shall not stay proceedings upon the decision appealed from, but the court 
may, on application, on notice to the board and on due cause shown, grant a restraining order. Any review of 
a decision of the board shall not be considered an action against the board and the board shall not be a party 
to the proceedings; however, the board shall participate in the proceedings to the extent required by this 
section. The board of supervisors, the landowner, and the applicant before the board of zoning appeals shall 
be necessary parties to the proceedings. The court may permit intervention by any other person or persons 
jointly or severally aggrieved by any decision of the board of zoning appeals.  

(c) The board of zoning appeals shall not be required to return the original papers acted upon by it, but it shall 
be sufficient to return certified or sworn copies thereof or of such portions thereof as may be called for by 
such writ. The return shall concisely set forth such other facts as may be pertinent and material to show the 
grounds of the decision appealed from and shall be verified.  

(d) If, upon the hearing, it shall appear to the court that testimony is necessary for the power disposition of the 
matter, it may take evidence, or appoint a commissioner to take such evidence, as it may direct, and report 
the same to the court with his findings of fact and conclusions of law, which shall constitute a part of the 
proceedings upon which the determination of the court shall be made. The court may reverse or affirm, 
wholly or partly, or may modify the decision brought up for review.  

(1) In the case of an appeal from the board of zoning appeals to the circuit court of an order, requirement, 
decision or determination of a zoning administrator or other administrative officer in the 
administration or enforcement of any ordinance or provision of state law, or any modification of zoning 
requirements pursuant to Code of Virginia, § 15.2-2286, the findings and conclusions of the board of 
zoning appeals on questions of fact shall be presumed to be correct. The appealing party may rebut 
that presumption by proving by a preponderance of the evidence, including the record before the 
board of zoning appeals, that the board of zoning appeals erred in its decision. Any party may 
introduce evidence in the proceedings in the court. The court shall hear any arguments on questions of 
law de novo.  

(2) In the case of an appeal by a person of any decision of the board of zoning appeals that denied or 
granted an application for a variance, or application for a special exception, the decision of the board 
of zoning appeals shall be presumed to be correct. The petitioner may rebut that presumption by 
showing to the satisfaction of the court that the board of zoning appeals applied erroneous principles 
of law, or where the discretion of the board of zoning appeals is involved, the decision of the board of 
zoning appeals was plainly wrong and in violation of the purpose and intent of this chapter.  

(e) Costs shall not be allowed against the county, unless it shall appear to the court that it acted in bad faith or 
with malice in making the decision appealed from. In the event the decision of the board is affirmed and the 
court finds that the appeal was frivolous, the court may order the person or persons who requested the 
issuance of the writ of certiorari to pay the costs incurred in making the return of the record pursuant to the 
writ of certiorari. If the petition is withdrawn subsequent to the filing of the return, the locality may request 
that the court hear the matter on the question of whether the appeal was frivolous.  

(Code 1991, § 16-252; Ord. of 11-18-1988, § 11-7) 

State law reference(s)—Similar provisions, Code of Virginia, § 15.2-2314.  



 

 

 
    Created: 2025-10-31 11:23:27 [EST] 

(Supp. No. 2) 

 
Page 9 of 9 

Secs. 34-133—34-162. Reserved. 

 



AN ORDINANCE TO AMEND THE ZONING ORDINANCE OF SUSSEX COUNTY, VIRGINIA, 

CONCERNING NONCONFORMING USES 

 

 

Sussex County, Virginia, Code of Ordinances    Created: 2025-10-31 11:23:26 [EST] 

(Supp. No. 2) 

 
Page 1 of 4 

WHEREAS, Section 15.2-2204 et. Seq. Of the Code of Virginia (1950, as amended) establishes 

that any locality may, by ordinance, establish regulations on zoning and planning; and 

WHEREAS, the Sussex County Board of Supervisors have determined that it is in the best 
interest of public health, safety, and general welfare to amend and update regulations related 
to nonconforming uses. 

NOW, THEREFORE, BE IT ORDAINED, by the Board of Supervisors of Sussex County, Virginia, 
after public notice, public hearing, and consideration of the best interests of the public health, 
safety, and welfare, that the Zoning Ordinance of the County of Sussex, Virginia, shall be 
amended, as follows: 

 

ARTICLE II. ADMINISTRATION AND ENFORCEMENT 

DIVISION 2. NONCONFORMING USES 

Sec. 34-65. Continuation. 

(a) Any lawful use, building or structure existing at the time of enactment of the ordinance from which this 
chapter is derived, may be continued, as herein provided, even though such use, building or structure may 
not conform with the provisions of this chapter for the district in which it is located.  

(b) The purpose of this section is to restrict nonconforming buildings, structures, and uses, and to specify those 
circumstances and conditions under which such nonconforming buildings, structures, and uses shall be 
permitted to continue.  Any lawfully established single-family dwelling existing at the time of the adoption of 
the ordinance from which this chapter is derived shall not be considered a nonconforming use.  

(c) Whenever the boundaries of a district are changed, any uses of land or buildings, which become 
nonconforming as a result of such changes shall become subject to the provisions of this section.  A change in 
occupancy or ownership shall not affect such right to continue such use, building or structure.  

(d) If any nonconforming uses of land or buildings, which become nonconforming as a result of such changes is 
discontinued for a period existing two years, it shall be deemed abandoned, and subsequent use shall 
conform to the requirements of this chapter. Otherwise, such uses shall continue only at their then intensity. 

(e) No nonconconforming uses of land or buildings shall be enlarged, extended, reconstructed or structurally 
altered; and no nonconforming use may be expanded to any other area whether on the same lot or any 
other lot which is not properly zoned to permit such nonconforming use except as provided for in this 
section, and as follows: 

(1) A nonconforming use of land or buildinsg may be changed to another nonconforming use of the same, or 
of a lesser intensity in the same zoning district classification under which the nonconforming use would be 
classified under the current provisions of this chapter.  No structural changes or improvements shall be made 
that, in the opinion of the zoning administrator, will increase the intensity of the use.  

(f) Temporary, seasonal, nonconforming uses that have been in continual operation for a period of two years or 
more prior to the effective date of the ordinance from which this chapter is derived are excluded from the 
provisions of this chapter.  
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(g) The burden of proof for determining nonconforming status shall be with the applicant. 

(Code 1991, § 16-226; Ord. of 11-18-1988, § 10-1) 

Sec. 34-66. Changes in district boundaries. 

Whenever the boundaries of a district are changed, any uses of land or buildings which become 
nonconforming as a result of such change shall become subject to the provisions of this division.  

(Code 1991, § 16-227; Ord. of 11-18-1988, § 10-3) 

Sec. 34-67. Repairs and maintenance. 

(a) A nonconforming structure may be repaired, provided that, in the opinion of the zoning administrator, such 
repair constitutes only routine maintenance necessary to keep the structure in the same general condition it 
was in when it originally became nonconforming.  

(b) Minor alterations, cosmectic modifications, interior renovations and similar changes for nonconforming uses 
or structures may be permitted, subject to the following standards. 

(1) Any building or structure that is conforming as to use, but is nonconforming as to the requirements of this 
chapter, including floor area, lot, yard, road frontage, setback, parking, loading spaces, fences, signs or height 
requirements, may be enlarged or structurally altered, if the alteration or enlargement complies with this 
chapter, except that the structure may be expanded vertically provided that it remains in the same footprint. 

(2) A nonconforming single-family detached dwelling may not be expanded, except as provided for in this 
article.  In addition, new or expanded detached residential accessory structures or uses (such as a storage 
shed, garage, swimming pool, etc.) may be permitted subject to the provisions of this chapter.  Expansion of 
the dwelling and new or expanded detached accessory structures and uses shall meet all current zoning 
requirements, including height, yard and setbacks, for the zoning district in which they are located.  In no 
case shall a nonconforming single-family detached dwelling be modified to accommodate additional dwelling 
units.   

(c) Such construction shall meet all current use requirements for the zoning district assigned by the zoning 
administrator as a part of the nonconforming use verification process. 

(d) Improvements may be made to a nonconforming use or structure for the sole purpose of accessibility or 
public safety when such improvements are necessitated by a local, state, or federal law.  Such improvements 
may be approved by the zoning administrator. 

  

(Code 1991, § 16-228; Ord. of 11-18-1988, § 10-4) 

Sec. 34-68. Nonconforming lots. 

Any lot of record as of November 15, 2007, which is less in area or width than the minimum required by this 
chapter, may be used for a permitted use of the district in which it is located provided the setback provisions of 
the zoning district in which it is located can be met.  

(Code 1991, § 16-229; Ord. of 11-18-1988) 
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Sec. 34-69. Restoration or replacement. 

(a) If a nonconforming activity is destroyed or damaged in any manner, to the extent that the cost of restoration 
to its condition before the occurrence shall exceed 50 percent of the cost of reconstructing the entire activity 
or structure, it shall be restored only upon the issuance of a special use permit by the zoning administrator, 
with approval of the board of zoning appeals.  

(b) If a nonconforming structure is destroyed or damaged in any manner, it may be replaced in its current 
construction footprint without a variance provided that the structure has not been abandoned for a period 
longer than two years.  If the structure has been abandoned for a period longer than two years, it shall be 
restored only upon the issuance of a special exception with approval of the board of zoning appeals; 
provided, however, that:  

(1) The owner of any residential or commercial building damaged or destroyed by a natural disaster or 
other act of God to repair, rebuild, or replace such building to eliminate or reduce the nonconforming 
features to the extent possible, without the need to obtain a variance. If such building is damaged 
greater than 50 percent and cannot be repaired, rebuilt or replaced except to restore it to its original 
nonconforming condition, the owner shall have the right to do so. The owner shall apply for a building 
permit and any work done to repair, rebuild or replace such building shall be in compliance with the 
provisions of the Uniform Statewide Building Code and any work done to repair, rebuild or replace such 
building shall be in compliance with the provisions of the local floodplain regulations adopted as a 
condition of participation in the National Flood Insurance Program. Unless such building is repaired, 
rebuilt or replaced within two years of the date of the natural disaster or other act of God, such 
building shall only be repaired, rebuilt or replaced in accordance with the provisions of this chapter. 
However, if the nonconforming building is in an area under a federal disaster declaration and the 
building has been damaged or destroyed as a direct result of conditions that gave rise to the 
declaration, then there shall be an additional two years for the building to be repaired, rebuilt or 
replaced as otherwise provided in this subsection. For purposes of this section, the term "act of God" 
shall include any natural disaster or phenomena, including a hurricane, tornado, storm, flood, high 
water, wind-driven water, tidal wave, earthquake or fire caused by lightning or wildfire. For purposes 
of this section, owners of property damaged by an accidental fire have the same rights to rebuild such 
property as if it were damaged by an act of God. Nothing herein shall be construed to enable the 
property owner to commit an arson under Code of Virginia, § 18.2-77 or 18.2-80, and obtain vested 
rights under this subsection.  

(2) An owner of real property shall be permitted to replace an existing on-site sewage system for any 
existing building in the same general location on the property even if a new on-site sewage system 
would not otherwise be permitted in that location, unless access to a public sanitary sewer is available 
to the property. If access to a sanitary sewer system is available, then the connection to such system 
shall be required. Any new on-site system shall be installed in compliance with applicable regulations 
of the state department of health in effect at the time of the installation.  

(3) Nothing in this section shall be construed to prevent the landowner or homeowner from removing a 
valid nonconforming manufactured home from a mobile or manufactured home park and replacing 
that home with another comparable manufactured home that meets the current HUD Manufactured 
Housing Code. In such mobile or manufactured home park, a single-section home may replace a single-
section home and a multi-section home may replace a multi-section home. The owner of a valid 
nonconforming mobile or manufactured home not located in a mobile or manufactured home park 
may replace that home with a newer manufactured home, either single- or multi-section, that meets 
the current HUD manufactured housing code. Any such replacement home shall retain the valid 
nonconforming status of the prior home.  
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(c) In approving such a permit, the board of zoning appeals shall consider the stated purpose of establishing the 
zoning district in which the structure is located, the uses in the area immediately surrounding the structure in 
question, particularly the other nonconforming uses and the hardship which would result from a denial of 
the special exception. The exception shall include conditions as to the time within which the repair or 
restoration must be started and completed and may contain any other conditions regarding the repair and 
restoration which, in the opinion of the board of zoning appeals, shall be necessary to carry out the intent of 
this section and the chapter.  

(d) The cost of land or any factors other than the cost of the structure are excluded in the determination of cost 
of the restoration for any structure or activity devoted to a nonconforming use.  

(Code 1991, § 16-230; Ord. of 11-18-1988, § 10-6) 

State law reference(s)—Similar provisions, Code of Virginia, § 15.2-2307.  

Secs. 34-70—34-96. Reserved. 
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WHEREAS, Section 15.2-2204 et. Seq. Of the Code of Virginia (1950, as amended) establishes 

that any locality may, by ordinance, establish regulations on zoning and planning; and 

WHEREAS, the Sussex County Board of Supervisors have determined that it is in the best 
interest of public health, safety, and general welfare to amend and update regulations related 
to powers and duties of the Board of Zoning Appeals. 

NOW, THEREFORE, BE IT ORDAINED, by the Board of Supervisors of Sussex County, Virginia, 
after public notice, public hearing, and consideration of the best interests of the public health, 
safety, and welfare, that the Zoning Ordinance of the County of Sussex, Virginia, shall be 
amended, as follows: 

 

ARTICLE II. ADMINISTRATION AND ENFORCEMENT 

DIVISION 4. BOARD OF ZONING APPEALS 

Sec. 34-126. Board of zoning appeals. 

(a) The board of zoning appeals shall consist of five residents of the county. The circuit court shall be notified at 
least 30 days in advance of the expiration of any term of office and if any vacancy occurs. Appointments to 
fill vacancies shall be only for the unexpired portion of the term. Members may be reappointed to succeed 
themselves. Members of the board shall hold no other public office in the county. A member whose term 
expires shall continue to serve until his successor is appointed and qualifies. Members of the board may 
receive such compensation as may be authorized by the board of supervisors.  

(b) The terms of office shall be for five years. One of the five members may be an active member of the planning 
commission.  

(c) The board of zoning appeals shall adopt such rules and regulations as it may consider necessary. 

(d) Any board member may be removed for malfeasance, misfeasance or nonfeasance in office, or for other just 
cause, by the court which appointed him, after a hearing held after at least 15 days' notice.  

(e) With the exception of its secretary, the board shall elect from its own membership its officers, who shall 
serve annual terms, as such, and may succeed themselves.  

(f) The secretary of the board of zoning appeals shall notify the court at least thirty (30) days in advance of the 
expiration of any term of office, and shall also notify the court promptly if any vacancy occurs.  A member 
whose term expires shall continue to serve until his successor is appointed and qualifies. 

(g) The meetings of the board shall be held at the call of its chairman, or at such time as a quorum of the board 
may determine.  

(h) All meetings of the board shall be open to the public.  

(i) For the conduct of the hearing and the taking of any action, the quorum shall not be less than a majority of 
all the members of the board.  The board may make, alter and rescind rules and forms for its procedures, 
consistent with the ordinances of the County of Sussex and the general laws of the Commonwealth of 
Virginia.  The board shall keep a full public record of its proceeds and shall submit a report of its activities to 
the governing body at least once each year.  
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(j) The board by resolution may fix a schedule of regular meetings, and may also fix the day or days to which 
any meeting shall be continued if the chairman, or vice-chairman if the chairman is unable to act, finds and 
declares that weather or other conditions are such that it is hazardous for members to attend the meeting. 
Such finding shall be communicated to the members and the press as promptly as possible. All hearings and 
other matters previously advertised for such meeting in accordance with Code of Virginia, § 15.2-2312 shall 
be conducted at the continued meeting and no further advertisement is required.  

(Code 1991, § 16-246; Ord. of 11-18-1988, § 11-1) 

Sec. 34-127. Powers and duties of board of zoning appeals. 

(a) The board of zoning appeals shall have the following powers and duties:  

(1) To hear and decide appeals from any order, requirement, decision or determination made by an 
administrative officer in the administration or enforcement of this chapter. The decision on such 
appeal shall be based on the board's judgment of whether the administrative officer was correct. The 
board shall consider the purpose and intent of any applicable ordinances, laws and regulations in 
making its decision.  

(2) To authorize upon appeal or original application in specific cases such variances as set forth in Code of 
Virginia, § 15.2-2201 from the terms of this chapter as will not be contrary to the public interest, when, 
owing to special conditions a literal enforcement of the provisions will result in unnecessary hardship; 
provided that the spirit of this chapter shall be observed and substantial justice done, as follows:  

a. When a property owner can show that his property was acquired in good faith, and where by 
reason of the exceptional narrowness, shallowness, size or shape of a specific piece of property 
on November 18, 1988, or where by reason of exceptional topographic conditions or other 
extraordinary situation or condition of such piece of property, or of the condition, situation or 
development of property immediately adjacent thereto, the strict application of the terms of this 
chapter would effectively prohibit or unreasonably restrict the utilization of the property, or 
where the board is satisfied, upon the evidence heard by it, that the granting of such variance will 
alleviate a clearly demonstrable hardship approaching confiscation, as distinguished from a 
special privilege or convenience sought by the applicant, provided that all variances shall be in 
harmony with the intended spirit and purpose of this chapter.  

b. No such variance shall be authorized by the board unless it finds:  

1. That the strict application of this chapter would produce undue hardship relating to the 
property.  

2. That such hardship is not shared generally by other properties in the same zoning district 
and the same vicinity.  

3. That the authorization of such variance will not be of substantial detriment to adjacent 
property and that the character of the district will not be changed by the granting of the 
variance.  

c. No such variance shall be authorized except after notice and hearing as required by Code of 
Virginia, § 15.2-2204. However, when giving any required notice to the owners, their agents or 
the occupants of abutting property and property immediately across the street or road from the 
property affected, the board may give such notice by first class mail rather than by registered or 
certified mail.  
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d. No variance shall be authorized unless the board finds that the condition or situation of the 
property concerned is not of so general or recurring a nature as to make reasonably practicable 
the formulation of a general regulation to be adopted as an amendment to this chapter.  

e. In authorizing a variance the board may impose such conditions regarding the location, character 
and other features of the proposed structure or use as it may deem necessary in the public 
interest, and may require a guarantee or bond to ensure that the conditions imposed are being 
and will continue to be complied with. Notwithstanding any other provision of law, the property 
upon which a property owner has been granted a variance shall be treated as conforming for all 
purposes under state law and ordinance; however, the structure permitted by the variance may 
not be expanded unless the expansion is within an area of the site or part of the structure for 
which no variance is required under this division. Where the expansion is proposed within an 
area of the site or part of the structure for which a variance is required, the approval of an 
additional variance shall be required.  

(3) To hear and decide appeals from the decision of the zoning administrator. No such appeal shall be 
heard except after notice and hearing as provided by Code of Virginia, § 15.2-2204. However, when 
giving any required notice to the owners, their agents or the occupants of abutting property and 
property immediately across the street or road from the property affected, the board may give such 
notice by first class mail rather than by registered or certified mail.  

(4) To hear and decide applications for interpretation of the district map where there is any uncertainty as 
to the location of a district boundary. After notice to the owners of the property affected by any such 
question, and after public hearing with notice as required by Code of Virginia, § 15.2-2204, the board 
may interpret the map in such way as to carry out the intent and purpose of this chapter for the 
particular section of district in question. However, when giving any required notice to the owners, their 
agents or the occupants of abutting property and property immediately across the street or road from 
the property affected, the board may give such notice by first class mail rather than by registered or 
certified mail. The board shall not have the power to change substantially the locations of district 
boundaries as established by ordinance.  

(5) To hear and decide applications for such special exceptions as may be authorized in this chapter. The 
board may impose such conditions relating to the use provided for in the authorized special exceptions 
for which a permit is granted as it may deem necessary in the public interest and may require a 
guarantee or bond to ensure that the conditions imposed are being and will continue to be complied 
with. No such special exception may be granted except after notice and hearing as provided by Code of 
Virginia, § 15.2-2204. However, when giving any required notice to the owners, their agents or the 
occupants of abutting property and property immediately across the street or road from the property 
affected, the board may give such notice by first class mail rather than by registered or certified mail.  

(6) To revoke a special exception previously granted by the board of zoning appeals if the board 
determines that there has not been compliance with the terms or conditions of the permit. No special 
exception may be revoked except after notice and hearing as provided by Code of Virginia, § 15.2-
2204. However, when giving any required notice to the owners, their agents or the occupants of 
abutting property and property immediately across the street or road from the property affected, the 
board may give such notice by first class mail rather than by registered or certified mail.  

(b) No provision of this section shall be construed as granting any board the power to rezone property or to base 
board decisions on the merits of the purpose and intent of ordinances duly adopted by the board of 
supervisors.  

(c) The board by resolution may fix a schedule of regular meetings, and may also fix the day or days to which 
any meeting shall be continued if the chairman, or vice-chairman if the chairman is unable to act, finds and 
declares that weather or other conditions are such that it is hazardous for members to attend the meeting. 
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Such finding shall be communicated to the members and the press as promptly as possible. All hearings and 
other matters previously advertised for such meeting in accordance with Code of Virginia, § 15.2-2312 shall 
be conducted at the continued meeting and no further advertisement is required.  

(Code 1991, § 16-247; Ord. of 11-18-1988, § 11-2) 

State law reference(s)—Similar provisions, Code of Virginia, § 15.2-2309; provisions for variances and special 
authorized, Code of Virginia, § 15.2-2296(A)(1).  

Sec. 34-128. Decision of board. 

(a) Any person or persons jointly or severally aggrieved by any decision of the board of zoning appeals, or any 
taxpayer or any officer, department, board of bureau of the county may present to the circuit court of the 
county a petition that shall be styled "In Re: [date] Decision of the Board of Zoning Appeals of Sussex County" 
specifying the grounds on which aggrieved within 30 days after the filing of the decision in the office of the 
board.  

(b) Upon the presentation of such petition, the court shall allow a writ of certiorari to review the decision of the 
board of zoning appeals and shall prescribe therein the time within which a return thereto must be made 
and served upon the realtor's attorney, which shall not be less than ten days and may be extended by the 
court. The allowance of the writ shall not stay proceedings upon the decision appealed from, but the court 
may, on application, on notice to the board and on due cause shown, grant a restraining order. Any review of 
a decision of the board shall not be considered an action against the board and the board shall not be a party 
to the proceedings; however, the board shall participate in the proceedings to the extent required by this 
section. The board of supervisors, the landowner, and the applicant before the board of zoning appeals shall 
be necessary parties to the proceedings. The court may permit intervention by any other person or persons 
jointly or severally aggrieved by any decision of the board of zoning appeals.  

(c) The board of zoning appeals shall not be required to return the original papers acted upon by it, but it shall 
be sufficient to return certified or sworn copies thereof or of such portions thereof as may be called for by 
such writ. The return shall concisely set forth such other facts as may be pertinent and material to show the 
grounds of the decision appealed from and shall be verified.  

(d) If, upon the hearing, it shall appear to the court that testimony is necessary for the power disposition of the 
matter, it may take evidence, or appoint a commissioner to take such evidence, as it may direct, and report 
the same to the court with his findings of fact and conclusions of law, which shall constitute a part of the 
proceedings upon which the determination of the court shall be made. The court may reverse or affirm, 
wholly or partly, or may modify the decision brought up for review.  

(1) In the case of an appeal from the board of zoning appeals to the circuit court of an order, requirement, 
decision or determination of a zoning administrator or other administrative officer in the 
administration or enforcement of any ordinance or provision of state law, or any modification of zoning 
requirements pursuant to Code of Virginia, § 15.2-2286, the findings and conclusions of the board of 
zoning appeals on questions of fact shall be presumed to be correct. The appealing party may rebut 
that presumption by proving by a preponderance of the evidence, including the record before the 
board of zoning appeals, that the board of zoning appeals erred in its decision. Any party may 
introduce evidence in the proceedings in the court. The court shall hear any arguments on questions of 
law de novo.  

(2) In the case of an appeal by a person of any decision of the board of zoning appeals that denied or 
granted an application for a variance, or application for a special exception, the decision of the board 
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of zoning appeals shall be presumed to be correct. The petitioner may rebut that presumption by 
showing to the satisfaction of the court that the board of zoning appeals applied erroneous principles 
of law, or where the discretion of the board of zoning appeals is involved, the decision of the board of 
zoning appeals was plainly wrong and in violation of the purpose and intent of this chapter.  

(e) Costs shall not be allowed against the county, unless it shall appear to the court that it acted in bad faith or 
with malice in making the decision appealed from. In the event the decision of the board is affirmed and the 
court finds that the appeal was frivolous, the court may order the person or persons who requested the 
issuance of the writ of certiorari to pay the costs incurred in making the return of the record pursuant to the 
writ of certiorari. If the petition is withdrawn subsequent to the filing of the return, the locality may request 
that the court hear the matter on the question of whether the appeal was frivolous.  

(Code 1991, § 16-252; Ord. of 11-18-1988, § 11-7) 

State law reference(s)—Similar provisions, Code of Virginia, § 15.2-2314.  

Secs. 34-133—34-162. Reserved. 
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